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how the prevailing wage laws are to be applied.
In concluding his dissent, Chief Judge Lippman went on to state that had the
contract between the fire department and R-J Taylor General Contractors,
Inc. been entered into subsequent to Labor Law § 220’s amendment, it
would have qualified as a prevailing wage trigger because (1) it was for
the construction of a firehouse having as its purpose the provision of a
quintessentially governmental service under municipal control; and (2) it
was executed by a party (the fire department) contracting on behalf of a
municipal entity.

a public entity. While such a situation would not act as a prevailing wage
trigger in contracts entered into prior to Labor Law § 220’s 2007 amendment,
as Chief Judge Lippman pointed out this loophole is now closed and the
prevailing wage requirements are applicable to such contracts. The cases
above highlight the importance of being completely aware of the status of
the entity you are contracting with. Such awareness can prevent unnecessary
project delays, litigation, and in extreme cases, criminal convictions.
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When entering into a contract that may at first glance appear private and
therefore exempt from Labor Law § 220’s prevailing wage requirements, one
must consider whether they are contracting with a third-party on behalf of
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The Manhattan College Chapter of Chi Epsilon Honors Thomas H. Welby, P.E., Esq., Managing Partner
On April 19, 2013, the Manhattan College

Construction Law, Engineering Practice, Construction Management, and

Chapter of Chi Epsilon, the national Civil

Engineering Economy.

Engineering honor society, held an Initiation
Ceremony at the De La Salle Chapel of the
College. At that Ceremony, Chi Epsilon

Thomas H. Welby, P.E., Esq.

In his address to the student initiates, Mr. Welby emphasized the four
cornerstones of the engineering profession: education, apprenticeship,

awarded the title of Chapter Honor Member

licensure, and ethics - along with the need for lifetime growth and learning.

on Thomas H. Welby, P.E., Esq., managing

He urged the students to study and follow the Code of Ethics of the American

partner of Welby, Brady & Greenblatt, LLP.

Society of Civil Engineers.

Chi Epsilon was founded in 1922 at the

Among prior Manhattan College Chapter Honor Members are Joseph A.
McCabe of Civil Engineering magazine; Bro. B. Austin Barry of Manhattan
College; Arthur J. Fox, Engineering News-Record; George J. Tomaro,
Mueser Rutledge; Lev Zetlin, Charles H. Thorton, Richard L. Tomasetti,
Thomas Z. Scarangello, Thorton Tomasetti; John Donohue, Moretrench;
and Milo Riverso, STV.

University of Illinois. It has more than 130
active chapters nationwide. Chapter Honor

Membership is granted to one who has attained a degree of eminence in the
civil engineering profession and has exhibited experience and ability worthy
of emulation by young civil engineers.
Tom Welby is both an attorney and a professional engineer. His law practice
focuses almost exclusively on construction matters, representing owners,
contractors, subcontractors, engineers, architects, suppliers, and sureties in
both the public and private sectors. As a member of the Faculties of both the
Manhattan College School of Engineering and the Pace University School

Learn more about
Thomas H. Welby by
scanning this code with
your smart phone.

of Law, Mr. Welby has developed and taught several courses including
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MESSAGE TO OUR READERS
Thank you for reading the 2013 Summer issue of the Welby,
Brady & Greenblatt, LLP Construction Report. We are
pleased to bring you a summary of new legal happenings
related to the construction industry. This issue features
Firm Partner, Anthony P. Carlucci, Jr., Esq. discussing The
Uniform Notice of Claim Act’s application to Notice of Claim
Requirements for Tort Claims; Gregory J. Spaun, Associate,
shares that Connecticut Affirms Nullifications of Statutes of
Limitation on Public Works Projects; and Associate, Jared A.
Hand, shares that The Prevailing Wage Loophole in Labor
Law Section 220 is Closed…for Good. We are also pleased
to announce that Firm Partner, Thomas H. Welby, P.E.,
Esq., was honored by the Manhattan College Chapter of Chi
Epsilon.
More articles written by Welby, Brady &
Greenblatt, LLP Partners and Associates
are available on our website, www.
wbgllp.com, and on your mobile device by
scanning this QR Code.

REPORT
Issue 11 | SUMMER 2013

THE UNIFORM NOTICE OF CLAIM ACT
APPLIES SOLELY TO NOTICE OF CLAIM
REQUIREMENTS FOR TORT CLAIMS
By: Anthony P. Calucci, Jr., Esq., Partner at Welby, Brady & Greenblatt, LLP

Anthony P. Carlucci, Jr.

On December 17, 2012, the New York Legislature
passed bill S. 7641-B, also known as the “Uniform
Notice of Claim Act” to become effective June 15,
2013. The Legislature stated that the purpose of the
Act is to establish a uniform process for filing a Notice
of Claim against any state or municipal entity, public
authority, or public benefit corporation. However, the
title and purpose of the Act is, in fact, misleading, as
it applies solely to tort claims and does NOT apply to
contract claims.

The act seeks to accomplish its purported goal by incorporating the Notice of
Claim requirements set forth in General Municipal Law § 50-e to every action for
damages or injuries to real or personal property, or for the destruction thereof, or
for personal injuries or wrongful death against a public entity entitled to a notice
of claim as a condition precedent of any such action and allowing service of such
Notice of Claim on the Secretary of State as the agent of each such public entity.
This change purportedly removes any confusion created by differing Notice of
Claim requirements in the different statutes concerning public entities such as
the Education Law, Town Law, Environmental Conservation Law and Public
Authorities Law. However, because the requirements of General Municipal Law
§ 50-e relate solely to tort actions, the statute’s requirements do not apply to
contract claims against public entities.
Thus, contrary to what may be the common belief, the Notice of Claim labyrinth
remains intact when it comes to contract actions against a public entity. For
example, the Town Law creates Notice of Claim requirements for contract claims
against a Town which differ from those contained in the Education Law for contract
claims against a governing body of a school district or certain state supported
schools. In addition to statutory Notice of Claim requirements for contract claims
against public entities, the specific terms of the contract likely include additional
claim requirements, adding layers of complication and confusion to the Notice of
Claim process for contract claims.
In the end, a company contracting with a public entity will be well served by
contacting its construction attorney to discuss the applicable contractual and
statutory Notice of Claim provisions to avoid forfeiting claims.
Scan this code with
your Smart Phone
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about Anthony P.
Carlucci
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THE PREVAILING WAGE LOOPHOLE IN LABOR LAW SECTION 220 IS CLOSED….
FOR GOOD.

CONNECTICUT AFFIRMS NULLIFICATION OF STATUTES
OF LIMITATION ON PUBLIC WORK PROJECTS
By: Gregory J. Spaun, Associate

The doctrine of Nullum Tempus is a legal doctrine whereby ordinary statutes
of limitation do not apply to the government unless they are specifically
made applicable. When the State had enacted its most recent statutes of
limitation, it was presumed that the statutory language was broad enough to
evidence the State’s intent to be bound by those time limitations.

Gregory J. Spaun

Last November, in the case of State v Lombardo Brothers Mason Contractors,
Inc. et. al., the Connecticut Supreme Court handed down a ruling
which, it claimed, merely reaffirmed the common law doctrine of Nullum
Tempus. However, as will be discussed below, by holding that nothing has
changed, the Connecticut Supreme Court1 has completely changed the way
contractors, design and insurance professionals will have to approach public

By: Jared A. Hand, Associate
Scan this code with your
smart phone to learn
more about Gregory J.
Spaun

1) New York and New Jersey courts have recognized the abolition of the
Nullum Tempus doctrine in those states, while the doctrine is alive and
well in Pennsylvania and Massachusetts.

works projects.
The facts of the Lombardo Brothers case are relatively straightforward. The University of Connecticut
system is a state-run university. The defendants were the various contractors who had worked on the
design and construction of the library at the UConn Law School. Once the project was completed,
the State found numerous defects with the construction which led to water infiltration. The state
commenced its lawsuit in 2008 seeking reimbursement of the repair costs. It was not disputed that the
case was brought well after the statutes of limitation expired. All parties moved to dismiss, and the
State claimed that they were exempt under the Nullum Tempus doctrine. The Connecticut Supreme
Court, relying on the “great public policy of preserving public rights, revenues, and property from
injury and loss, by the negligence of public officers”, affirmed that Nullum Tempus has always existed
in Connecticut common law, and that in the absence of specific statutory language making statutes
of limitation applicable to the State (which was not present), they could not serve as a bar to these
otherwise untimely claims.

The New York Court of Appeals issued a decision
on February 19, 2013, demonstrating that the
prevailing wage loophole that once existed in
Labor Law § 220 is officially closed.

In the Matter of M.G.M. Insulation Inc. v. Gardner,
2013 NY Slip Op. 01017 (2013), a not-for-profit
volunteer fire department (the “Department”),
located in the Village of Bath (the “Village”),
sought financing for the construction of a new
firehouse. Historically, the Department operated
Jared A. Hand
from a building that was owned and operated
by the Village but had since grown inadequate
for the Department’s needs. After the Village declined to take part in the
construction of the new firehouse, the Department solicited bids for the job
and selected R-J Taylor General Contractors, Inc. (“Taylor”) as its general
contractor. Taylor then proceeded to hire a number of subcontractors to
construct the various portions of the fire house.
Shortly thereafter, the Department of Labor (“DOL”) issued an opinion letter,
concluding that the firehouse project was a public work and thus subject to the
prevailing wage law. The subcontractors learned of the DOL’s determination
and work on the project came to a halt. In an effort to keep the project on
schedule, the Department agreed to indemnify Taylor and its subcontractors
from any liability resulting from their failure to pay the prevailing wages. In
the meantime, an administrative hearing was held on the question of whether
the prevailing wage law applied to the firehouse project.

In essence, the Connecticut Supreme Court held Nullum Tempus has always been a part of Connecticut
law. However, the reemergence of this doctrine long presumed dead has led to concerns throughout the
public works construction industry. For instance, as a result of the Court’s November 2012 decision,
the design professional defendants here are defending a lawsuit relating to a building they designed
between 18 and 20 years ago, and the contractor defendants are defending a lawsuit relating to a
building they built between 16 and 18 years ago. The obvious issue which arises relates to records
retention. In the digital age, this means not only retention of traditional paper records (which gets
increasingly expensive when, as a practical matter, you cannot discard older records), but also the
retention of obsolete software and computer systems capable of reading and showing plans, schematics
and other documents which would be necessary to defend against these future claims.

The Hearing Officer determined that the project was in fact subject to the
prevailing wage law. Specifically, the Hearing Officer concluded that volunteer
fire corporations, such as the one involved in this case, are the “functional
equivalents” of municipal corporations making them “covered entities”
under Labor Law § 220. Alternatively, the Hearing Officer concluded that
the protection services agreement in place between the Department and the

Other practical considerations involve the sale and purchase of design firms. For instance, when you
are purchasing a design firm, you are now purchasing (and effectively warranting) all of the past public
work project designs the purchased firm undertook. Will the purchasing party’s insurance policy cover
all of these projects? Does the subject of the purchase have any insurance that will cover these projects?
Further, to the extent that a licensed individual sealed any of these plans, would liability follow the
individual through death and the probate of his estate? If so, this would have to be addressed when the
individual set forth his estate plans.

Village made the Department a public entity. Further emphasis was placed on
the fact that the Village authorized and supported the firehouse project, the
object of which was to provide protective services for the community.
Taylor petitioned for an Article 78 proceeding to challenge the Hearing
Officer’s determination. The Appellate Division confirmed the Hearing
Officer’s decision and dismissed the petition. The Court of Appeals, however,
reversed the determination of the Hearing Officer.
In reversing the Hearing Officer’s determination, the Court of Appeals
conducted an analysis using the framework of the two-pronged “Erie County”
test arising out of Erie County Indus. Dev. Agency v. Roberts, 63 NY2d 810 (Ct
App 1984). The first prong of the test considers whether the entity involved
is a public agency as defined in the Labor Law, and the second prong considers
whether the project meets the criteria of a public work.
In evaluating the first prong, the Court of Appeals noted that Labor Law §
220 covers contracts involving each of four specific entities: the State, public
benefit corporations, municipal corporations, or commissions appointed
pursuant to law. The Court found it undisputed that the Department was
not one of the four entities listed in the statute and that it could therefore
not be considered the “functional equivalent” of a municipal corporation.
In dismissing the “functional equivalent” argument, the Court relied on its
decision in the Matter of New York Charter School Assn. v. Smith, 15 NY3d
403 (Ct App 2010). There, the Court of Appeals rejected the argument that
charter schools are public benefit corporations because they serve a valuable
public purpose and their existence is the result of a charter issued by a state or
local municipal entity. Importantly, the Court of Appeals stated the following:
“…while charter schools, like volunteer fire corporations, may be “quasipublic” in nature, they are not a specified public entity and thus, do not fit
within the ambit of the statute.”
In finalizing its reversal, the Court of Appeals pointed out that in 2007,
the Legislature expanded Labor Law § 220’s coverage to include contracts
involving other types of entities, but only when it can be shown they were
acting on behalf of the public entity. While under the amended statute the
fire department likely would have been considered a public entity, the Court
pointed out that the contract involved was entered into prior to 2007 when
the amendment to the prevailing wage law did not exist. The Court of Appeals
did not move on to the second prong of the Erie test since it determined the
Department was not a public entity.
The importance of this case comes to life in Chief Judge Lippman’s dissenting
opinion. There, Judge Lippman points out that the relevant provisions of
the State Constitution and Labor Law have been judicially read as limiting
the prevailing wage requirement to work contracted for by a public agency.
Judge Lippman notes that despite this construction being addressed as mere
dicta in Erie, such interpretation has stuck with unforeseen consequences. To
highlight the misapplication of the prevailing wage law since Erie, and prior
to its 2007 amendment, Judge Lippman briefly discusses the Matter of Pyramid
Co. of Onondaga v. New York State Dept. of Labor, 223 AD2d 285 (3d Dept
1996). In that case, a highway ramp constructed by a private party pursuant to
a State Department of Transportation permit was found to be a public work.
However, the Appellate Division was compelled to deem it immune from
Labor Law § 220’s prevailing wage requirement because, notwithstanding
the State permit and the contemplated State ownership of the ramp once
completed, the State had not itself contracted for the improvement.

Contractors will have to deal with similar issues relating to insurance and bonding. As a practical
matter, insurance agents and sureties, in calculating the amount of premiums to charge for a particular
policy or bond, previously presumed that there would be some period after which they could be
assured that they would no longer be exposed to liability. Now, with potentially perpetual liability, the
premiums for these products is sure to be adjusted accordingly. Further, and similar to the issue faced
by design professionals, potential perpetual liability will affect the sale or transfer of the contractor.
The purchasing contractor will be assuming the liabilities of the purchased contractor and will have to
effectively warrant the purchased contractor’s previous public work.
The above issues have been posed as open questions because the industry is only now coping with
the effects of this decision. Clearly, each of the above issues, from document retention to effectively
warranting the work of your predecessor to having to obtain insurance sufficient to cover claims made
decades later, will impose a significant cost on design and construction firms undertaking state work.
Accordingly, while the state may be trumpeting the Lombardo Brothers decision as a great victory,
such a view may be shortsighted in light of the added costs which will necessarily find their way into
competitive bids. As to the contractor or design professional looking to undertake such a project, they
would be cautioned to discuss these perpetual liability issues with all those who they would normally
involve in such a project (insurance and surety professionals, subcontractors and suppliers, amongst
others) so as to ascertain the true cost of taking on the project so that these increased costs can be
reflected in the bid.

The Onondaga case provides a prime example of the loophole that existed
in Labor Law § 220 prior to its 2007 amendment. Specifically, the loophole
allowed certain contracts to be exempt from the prevailing wage requirements
simply because a public entity had not contracted for it. To address and
essentially close this loophole, Labor Law § 220 was amended in 2007 to
provide that the public agency contract requirement could be met not only
by the already specifically enumerated public entities, but also by third-parties
contracting for a public work on a public entity’s behalf. In Judge Lippman’s
view, such amendment is on par with the Legislature’s original intent as to
Continued on page 4

2

3

