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PROJECT OWNER NOT COVERED BY SUPPLIER’S INSURANCE
By: Lester Gulitz, Counsel to Welby, Brady & Greenblatt, LLP

Lester Gulitz

Construction project owners usually draft contracts that
require their direct contractors and their subcontractors
and their suppliers to name the owner and the owner’s
lenders as additional insureds in their general liability
policies. When that does not happen, or when sufficient
attention is not paid to the details of what is provided by
lower tier subcontractors and suppliers when they arrive
at the project site, upstream contractors and owners
could find themselves without insurance they thought
they had bargained for. Whether such coverage is in
place depends upon what is stated in the lower tier
subcontractor’s or supplier’s insurance policy.

In a recently reported case an owner hired a general contractor, who in turn hired
a subcontractor, who in turn purchased concrete from a supplier. When one of the
supplier’s workers was injured, the worker sued upstream from the supplier, including
the owner. The owner demanded that the supplier’s insurance company defend and
indemnify him. The supplier’s insurance company refused, so the owner commenced
a declaratory judgment action against the subcontractor and its concrete supplier’s
insurance company, seeking to have the lower court declare that the supplier’s
insurance company must provide liability coverage to the owner as an additional
insured. The insurance company moved to dismiss the action and lost, so it appealed
to the Appellate Division, First Department 1 .
The supplier’s insurance policy provided that an organization is
added as an additional insured:
“when you (supplier) and such … organization have agreed in
writing in a contract or agreement that such … organization be
added as an additional insured on your policy.”
The supplier’s insurance company argued to the appellate court that because there was
no written agreement between the owner and the supplier requiring that the owner
be added as an additional insured to the supplier’s insurance policy, the policy did not
require the insurance company to provide liability coverage to the owner.
The owner pointed out that the supplier’s insurance policy contained a provision with
the following title:

Additional Insured – Owners, Lessees or Contractors –
Automatic status when required in construction agreement
with you.
This, the owner argued, automatically made the owner an additional insured because
the supplier and the subcontractor had previously entered into a purchase order for the
concrete, in which the supplier agreed to “assume all the obligations and risks which
… (the subcontractor) assumed towards (the owner)”.
The appellate court was not persuaded, however, saying that the owner’s reliance on a
title of an insurance policy provision, “cannot alter … the effect of the unambiguous
language in the body of the clause itself”, which required a written agreement between
the supplier and the owner requiring the supplier to name the owner as an additional
insured on the supplier’s insurance policy.
The appellate court also rejected the owner’s argument that the incorporation by
reference language in the subcontractor/supplier purchase order established the
written agreement between the owner and supplier to name the owner as an additional
insured. The court said such a reading required the court to read terms into the policy
that does not exist. The supplier’s insurance policy did not say that there only be some
writing. Rather, it said that there must be a written contract between the supplier and
the owner requiring the supplier to include the owner as an additional insured.
Because, such a contract does not exist here, the supplier’s insurance company is not
obligated to provide insurance coverage for the owner.
Situations such as the one the owner found itself in here can be avoided by proper
drafting of insurance provisions, including flow-down requirements, and, equally
important, by verifying that those provisions are followed before access to the project
site is granted by the owner to contractors, subcontractors and suppliers.
1. AB Green Gansevoort, LLC v. Peter Scalamandre & Sons, Inc., 102 AD3d 425 ( 1st Dept. 2013)
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Clarification Sought on Prevailing Wage Requirements
By: Thomas S. Tripodianos, Partner
The United States Court of Appeals, Second Circuit, has asked
New York’s highest Court to answer the following two questions
relating to prevailing wages:

MESSAGE TO OUR READERS
Thank you for reading the Winter 2014 issue of the Welby,
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pleased to bring you a summary of new legal happenings related
to the construction industry as well as highlight the impact Firm
Partners and Associates are making on the Legal Industry
and the markets we serve. Welby, Brady & Greenblatt,
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following Hurricane Sandy.
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1.
What deference, if any, should a court pay to an agency’s
decision, made for its own enforcement purposes, to construe
section 220 of the NYLL [New York Labor Law]prospectively
only, when the court is deciding the meaning of that section for
a period of time arising before the agency’s decision?
2.
Does a party’s commitment to pay prevailing wages
pursuant to NYLL section 220 bind it to pay those wages only
for work activities that were clearly understood by the parties to be covered by section 220, or
does it require the party to pay prevailing wages for all the work activities that are ultimately
deemed by a court or agency to be “covered” by that portion of the statute?
Thomas S. Tripodianos

As the Court sates in Ramos v. SimplexGrinnell LP, 12-4901-cv, “This case raises two questions of
New York State law that are unsettled and of importance to the relationship between the State’s
administrative agencies and its courts, as well as to the functioning of New York’s labor law.”
This case was commenced against Simplex Grinnell for failure to pay prevailing wages for testing
and inspection of fire alarm and suppression systems. During the litigation Simplex Grinnell
separately asked the New York State Department of Labor for clarification as to whether the
work was covered. The DOL posted on its website certain matrices created by Simplex Grinnell
indicating the work was not subject to prevailing wage requirements. Subsequently however the
DOL Commissioner ordered the matrices removed and issued an opinion letter indicating the
work was indeed “covered” but would only enforce this interpretation prospectively.
The first question dealing with the “decision of how to treat agency determinations that are
made separately from a direct legal claim, and the extent to which the agency’s own prospective
enforcement decision ought to bear upon that, separately brought, claim, will affect cases far
beyond the particular question before us.”
The second question, deals with the question of intent of the contracting parties. It is undisputed
that Simplex Grinnell agreed to pay prevailing wages under the statute as interpreted by the
agency and the courts at the time of contract. What is not clear is whether Simplex Grinnell
“also contracted to be bound by what the statute was ultimately read to require, even if that
requirement was not clear to the parties when the contract was signed.”
The decision in this case can have far reaching effects in how contractors bid on projects
involving prevailing wages and how they handle disputes involving prevailing wages. We will
continue to monitor this case and will report on the Court of Appeals’ decision.
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ACORD 855 NEW YORK CONSTRUCTION CERTIFICATE
OF LIABILITY INSURANCE ADDENDUM

be over a sink or drain. This requirement is based on the limits of the NYC water supply, which only provides enough internal pressure to supply water up to the fifth floor
of a building without additional building pumps. This law will apply to new and existing buildings; existing structures have eight years to comply with this requirement.
Additional legislation requires that where there are toilets or faucets that require electricity to function, that at least one faucet and one toilet in each bathroom must be

Welby, Brady & Greenblatt, LLP is pleased to report that the ACORD 855 NEW YORK CONSTRUCTION

capable of operating without external electrical power for at least two weeks. The law applies to both commercial and residential buildings. In dwelling units, however,

CERTIFICATE OF LIABILITY INSURANCE ADDENDUM has been approved by the ACORD voting

only one faucet and toilet per unit (rather than one per bathroom) must comply with this regulation.

members.

Other sanitary related measures require backflow valves to protect from overflows in buildings, and to protect plumbing systems and components that have openings
below the flood level elevation. Additionally, new systems and components, including plumbing fixtures, will be required to be elevated above the flood elevation

Prior to the creation of the Addendum municipalities, state agencies, property owners and general contractors

specifications.

did not have confidence that the limited information provided on the Acord Certificate of Insurance provide
adequate assurance of the intended risk transfer. Reading and understanding complicated insurance policies from

Enacted changes also include an easing in outside barrier requirements, which allow building owners to be more proactive in diverting floodwaters by allowing flood

multiple trades on a single project was simply not a cost effective option.

shields to extend into the current public right of way in temporary situations. It further allows for use of temporary stairs and ramps to be used to access exits above the
flood line.

Facilitated by the Professional Insurance Agents of New York (PIANY), Welby, Brady & Greenblatt, LLP and a

Additional proposals will be passed into legislation in the coming months and Welby, Brady & Greenblatt, LLP, will continue to provide updates on the status of this

group of other industry stakeholders sought to find an alternative. The group collaborated to craft a form to be used

legislation.

as an addendum to the existing certificate that lists the typical coverages included in the insurance requirements
of construction contracts. Moreover, the group will devise educational materials to further
assist the industry.
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Jared A. Hand and Arbitration Team Assist
ESPN Beat Writer, Adam Rubin, in Articles
Discussing New York Mets Salary Predictions

Changes in the New York City Building and Administrative Code in the aftermath of
Hurricane Sandy.
By: Anthony P. Carlucci, Jr., Esq., Partner
In light of the devastating effects of Hurricane Sandy on the New York City area, research and subsequent proposals have been requested by

This past January Jared A. Hand, an

the New York City Council to try and minimize the harm that may be caused from any future events. At the request of the Council, Urban

Associate at Welby, Brady & Greenblatt,

Green (which serves as the New York Chapter of the U.S. Green Building Council (USGBC)), was tasked with researching how buildings

LLP,

might remain more sustainable and habitable during and after such severe weather. These proposals were released in a report by Urban

School’s

Tulane Law School in New Orleans, LA.

Many of these new laws pertain to changes in the building code, and apply to older structures as well as new construction. One of the

Anthony P. Carlucci, Jr

Law

championship in a competition hosted by

have been passed into law by the NYC Council, with many others having been introduced and under consideration.

protection systems, compressed gas or material tanks, and vent piping), must be located above the flood line. In hospitals, these systems

Pace

Baseball Arbitration Team to a national

Green’s Building Resiliency Task Force in June 2013. As of November 14, 2013, fifteen of the twenty nine suggested legislative changes

first proposals passed into law requires that “vulnerable building elements”, of new or renovated buildings (such as electrical services, fire

coached

Most recently, Jared and his teammates
Jared A. Hand

were approached by ESPN’s beat writer,

must be located above the 500 year flood elevation. Conversely, another accepted proposal eases current code requirements, to better allow

Adam Rubin, to assist with the preparation of a series of articles

for voluntary relocation of telecommunications systems and fuel oil storage, so that they can be moved above the flood zone. Specifically,

highlighting the upcoming class of arbitration eligible players on

fuel oil storage, which was limited to 330 gallons per story above the lowest floor, may now be increased to up to 3,000 gallons on the “lowest story above the design
flood elevation.”

the New York Mets. Said articles present a statistical analysis and
set forth predictions for the salaries that will be earned by the

Additional code changes require that buildings having large common areas, or housing essential services, are now required to have ATSM compliant, impact resistant
glass. This only applies to buildings being newly constructed or remodeled. In another change, all buildings are required to have rain and impact resistant louvers for

eligible players for the 2014-15 season.

ventilation and exhaust ducting.

The articles can be read on www.espn.go.com

The Task Force also recommended that natural gas be further promoted as a fuel system for generators, as natural gas delivery methods are traditionally more reliable

or scan this code with your smart phone to

during emergencies than heating oil, and because natural gas is cleaner burning. Based upon these recommendations, the City Council approved legislation that eases
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certain regulations which discourage the use of natural gas, and also allows buildings more versatility in determining what essential electrical based services to keep in
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service with generators during an emergency situation.
In addition, certain buildings will be required to install “quick-connect” hookups to ease the transition from regular service to that needed for temporary generators and
boilers. This requirement, however, has fairly limited application, as it applies only to hospitals and nursing/group homes that are located in a designated flood zone.
There is a twenty year window to comply with these measures.
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Generally, these resiliency measures are aimed at passive changes, such as easing code barriers, rather than mandating change. In regards to the latter, one pronounced
change is the requirement that buildings over five stories tall must now provide access to potable water in common areas. Such access cannot be in a bathroom, and must
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