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The importance of accurately following the notice 

provisions in your construction contract has been 

reiterated by the Appellate Division in DiPizio 

Construction Company, Inc. v. Niagara Frontier 

Transportation Authority, 2013 WL 2678511 (4th 

Dept. 2013). DiPizio Construction Company, Inc. 

(“DiPizio”) entered into a contract with the Niagara 

Frontier Transportation Authority (“NFTA”) to 

construct and/or renovate runways and taxiways at 

the Buffalo Niagara International Airport. DiPizio 

encountered delays during the project, and sought extensions of time from the 

NFTA to complete its work. The NFTA denied DiPizio’s requests for extensions, 

and DiPizio asserted delay claims for the extra costs it subsequently incurred. 

Following the completion of the project, DiPizio sued the NFTA, seeking damages 

under several theories, including for breach of contract due to the NFTA’s refusal 

to grant DiPizio’s requested extensions of time. In a motion for partial summary 

judgment, the NFTA argued that DiPizio had failed to strictly comply with the 

requisite contractual notice provisions when it asserted its delay claims. 

The contract specifically required that claims for extra costs “be in sufficient 

detail to enable the [e]ngineer to ascertain the basis and amount of said claims…

any claim for equitable adjustment on account of delay for any cause must be 

accompanied by a revised schedule reflecting the effects of the delay and proposals 

to minimize those effects.” Id. at 1 (emphasis supplied).

The above-cited contractual provision clearly places a burden on DiPizio to first 

prove the amounts of any extra costs allegedly incurred because of a delay, and to 

further assist the NFTA in remedying the delay with minimization solutions. 

DiPizio did not provide the requisite detail, and, in countering the NFTA’s argument 

of non-compliance with the notice provision, argued that it did not provide said 
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FAILING TO COMPLY WITH 
THE TIMING REQUIREMENTS 
SURROUNDING DISCOVERY DEMANDS 
MAY HAVE HARSH CONSEQUENCES…

In the course of a lawsuit each party is given an opportunity 

to inspect the other side’s documents and question key 

witnesses.  This exchange of information is broadly 

referred to as discovery.  New York’s rules of procedure 

and the judges charged with enforcing those rules provide 

guidance as to how and when this exchange is to occur.  

This is to ensure that our judicial process moves quickly 

and efficiently without sacrificing judicial integrity.  On 

July 11, 2013, the Appellate Division, Third Department, 

issued a decision demonstrating the importance of strictly 

complying with the timing requirements surrounding  

            discovery demands.

In Hameroff and Sons, LLC v. Plank, LLC, 2013 N.Y. Slip. Op. 05271 (2013), the 

parties negotiated a stipulation of settlement requiring Plaintiff to pay Defendant 

$105,000 in satisfaction of its obligations under a construction contract and requiring 

Defendant to, among other things, complete the building. Neither party complied 

with the stipulation of settlement thus leading to litigation and eventually a discovery 

schedule being put into place by the court.

After Defendant, although having failed to comply with Plaintiff ’s December 2010 

discovery demands, moved for Summary Judgment, Plaintiff cross-moved to compel 

discovery. The Court denied Defendant’s motion for Summary Judgment, finding that 

the settlement agreement entered into was ambiguous, and granted Plaintiff ’s cross-

motion, directing Defendant to serve discovery responses within 20 days. Defendant 

again failed to comply and the Supreme Court set another deadline for discovery 

responses to be served.

While the Defendant again failed to timely respond to Plaintiff ’s discovery demands, 

it did allow Plaintiff to review documents. Defendant, however, did not provide 

written responses to the demands and Plaintiff complained of irregularities and 

missing documents without any response from Defendant. Finally, 15 months after 

initial service of the discovery demands, Plaintiff moved, pursuant to CPLR § 3126, 

for preclusion and issue resolution. After giving the parties extensive opportunities 

to submit additional papers, the Supreme Court partially granted Plaintiff ’s motion 

and found that Defendant willfully failed to comply with discovery demands and was 

therefore precluded from offering evidence concerning the stipulation of settlement.

On Appeal, it was determined that the Supreme Court did not abuse its discretion 

by precluding Defendant from offering certain evidence. Trial courts have “broad 
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detail because it was too difficult to precisely calculate those extra costs. It is 

unknown if DiPizio included such a statement in his actual notice. Unfortunately 

for DiPizio, the Court disagreed and upheld the lower court’s determination that 

DiPizio was not entitled to recovery under its breach of contract cause of action.

This is certainly not a new principle in New York. The oft cited Court of Appeals 

case, A.H.A. General Construction v. New York City Housing Authority, 92 

N.Y.2d 20 (1998), held, in part, that strict compliance with contractual notice 

provisions was a condition precedent to suit or recovery for extra costs, where the 

contractor has not otherwise been prevented from complying. Notice provision for 

extra costs can impose even more stringent requirements than those in DiPizio’s 

contract – such as descriptions as to each laborer associated with the extra cost, 

the materials and equipment associated with the extra cost and daily reports for 

each and every day associated with the claimed delay, as in A.H.A. It is therefore 

necessary to refer back to the contract to remind oneself of those requirements.

DiPizio serves as a good reminder for all contractors: follow, to the letter, the 

requirements of notice provisions in your contracts, or else you may have to 

swallow those extra costs. 
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Potential lienors must keep in mind that the categories of information required to 

be furnished in the contents for a notice of mechanic’s lien by the Lien Law must be 

provided, even under circumstances where a literal reading of that statute would not 

seem to require the information to be furnished.  So found a lienor, who had its lien 

discharged by a court in a recent case. 

In 40 West 53rd Associates Ltd. Partnership v. H. Weiss Equipment Corp., 2011 

WL 3022207 (N.Y.Sup. July 18, 2011), a tenant occupied the subject project (the 

“Property”) and contracted with F.J. Sciame Construction Co., Inc. (“Sciame”) to 

perform construction work on the Property.  Sciame subsequently subcontracted to 

H. Weiss Equipment Corp. (“H. Weiss”) to perform additional work in connection 

with the Property.  H. Weiss filed a mechanic’s lien against the Property alleging that it was owed $222,000.00 

for materials manufactured but not delivered to the Property (specifically manufactured hoods for installation in 

a commercial kitchen). 

The owner of the Property brought on a special proceeding to discharge the lien. In its petition, the owner argued 

that the lien was defective and invalid, because it failed to comply with the requirements of New York Lien 

Law §9(6) (“Lien Law §9”), which provides that a notice of lien “shall” state the “time when the first and last 

items of work were performed and materials were furnished.” New York Lien Law §9(6).  Specifically, the owner 

argued that the information stated on the notice of lien was insufficient, because it failed to provide the required 

information regarding the time when the first and last items of work were performed and materials were furnished.  

In response, H. Weiss argued that its lien was valid, because the materials were never delivered to the Property 

and that, therefore, the required dates could not be provided in the notice of lien.

The court disagreed with H. Weiss, noting that a failure to set forth any date regarding when the first or last item 

of work was performed or materials supplied constitutes a jurisdictional defect which invalidates the notice of 

lien.  The court also noted that Lien Law §9(6) exists in part to ensure the timely filing of a lien.  In this case, 

the court found that because the notice of lien failed to provide the owner with any information regarding when 

the items were ordered, manufactured or produced, H. Weiss’ mechanic’s lien did not comply with the notice 

requirements of Lien Law §9(6) and, therefore granted the owner’s petition and discharged the lien.
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discretionary power in controlling discovery and disclosure, and only a clear 

abuse of discretion will prompt appellate action.” The Appellate Division placed 

emphasis on the fact that between December 2010 and March 2102, Plaintiff 

repeatedly requested that Defendant respond to its discovery demands. Despite 

such requests, established deadlines and three court orders, Defendant, without 

objecting to the demands, still failed to respond.

The Court further reasoned that an inference of willful non-compliance arose 

given that Defendant repeatedly failed to respond, and because of documentary 

evidence establishing that Defendant deleted certain electronic communications 

after being aware of the potential for litigation, and possibly after litigation 

had already begun. Although Defendant argued that the emails it deleted were 

irrelevant, the Court found that relevance of destroyed documents is presumed if 

the destruction was intentional or willful.

For these reasons, it was held that the Supreme Court did not abuse its discretion 

by precluding Defendant from offering evidence on a particular issue. Thomas S. Tripodianos, a member of the law 

firm of Welby, Brady & Greenblatt, LLP, has 

been rated by Martindale-Hubbell Peer Review 

Rating. The Martindale-Hubbell® Peer 
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Tripodianos has now joined a select group of lawyers recognized for their 
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Mr. Tripodianos received a Preeminent AV Peer Review Rating 
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ability and professional ethics.  
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Whether plaintiff or defendant, a party to a lawsuit must always strive to strictly 

comply with the time requirements surrounding discovery demands. In the event 

that compliance is not possible, communication should always be maintained 

with your attorney and adversary to prevent situations such as the one presented 

above. Further, if litigation appears possible in the future, no matter how slight the 

chances and how irrelevant certain documents may seem, electronic records and 

correspondence should never be deleted. Such deletions may lead to an inference 

of relevance, willful non-compliance, and can result in sanctions disallowing the 

presentation of evidence on essential issues. For all of these reasons it is important 

to manage your time wisely and always produce documents to your attorney 

when requested. As in the case above, the failure to timely do so may have harsh 

consequnces.

A NOTICE OF MECHANIC’S LIEN IS VOID IF IT FAILS 
TO STATE THE DATE WHEN MATERIALS WERE 
MANUFACTURED EVENTHOUGH NOT DELIVERED           
TO A PROJECT

Lienors should be aware that when filing a mechanic’s lien, all the categories of information required to be furnished by the Lien Law should be supplied, even if a literal 

reading of that statute would not seem to require the information.  Of course, potential lienors should consult with an attorney knowledgeable in this field to be sure that 

their notice of mechanic’s lien complies with the Lien Law and is valid and enforceable. 
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